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DISTRICT::DHUBRI 

IN THE COURT OF SUB-DIVISIONAL JUDICIAL MAGISTRATE(M) 

HATSINGIMARI 

 

PRESENT: - SRI TARUN DEY, AJS 

                              S.D.J.M.(M),Hatsingimari 

 

MISC. CASE NO. 786/15 

AFRUJA BEGUM 

D/O. Atowar Rahman 

Vill. Raghupara 

 P/S. South Salmara, 

Dist. South Salmara- Mankachar, Assam ......................... 1st Party 

-Versus- 

Karimul Islam 

S/o. Late Sayed Hussain 

Vill. Khalisamari 

P.S.Sukhchar, 

Dist. South Salmara-Mankachar, Assam..........................2nd Party 

 

U/Sec. 125 Cr.P.C. 
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1.The case of the 1st party in brief, as revealed from the petition is that, the 

marriage between the parties was solemnised on 06.02.12 as per Islamic Rites 

and Customs. Thereafter they stared their matrimonial life at the house of the 2nd 

party. Soon after the marriage, the 2nd party started torturing her with instigation 

of his family members on demand of dowry. On 13.10.15, the accused and his 

family beat her and threw her at the road in unconscious condition while she was 

pregnant by four months. Later, the villagers took her to her father’s house and 

she is presently residing therein. The 1st party is pregnant by 7 months and living 

in extreme hardship at her father’s house, whereas, the 2nd party is a 

businessman having a grocery shop and landed property. He earns Rs. 30/40 

thousand per month out of his resources. Hence she prayed for maintenance 

allowance of Rs. 10,000/- per month from the 2nd party. 

 

2. The 2nd party contested the case by filing written statement. The 2nd party has 

denied all the allegations put by the 1st party against him. It is stated inter-alia 

that the 1st party is no longer his wife. According to him, on 07.12.15, a mutual 

divorce agreement had been entered into by both parties and the 1st party also 

sworn an affidavit declaring the divorce. The 1st party also received Rs. 

1,15,000/- from the 2nd party as balance of Mahr and maintenance by issuing 

money receipt. The 2nd party denied her pregnancy and stated that no such facts 

came out at the agreement or affidavit. According to the 2nd party, he is a day 

labourer and earns Rs. 150/200/- per day. Bringing out these facts, the 2nd party 

prayed for dismissal of the case. The 2nd party annexed the copy of mutual 

divorce, affidavit and money receipt. 

 

3. In order to prove her allegations/averments, the 1st party examined herself as 

P.W. 1, and another witness, who are duly cross examined. On the other hand, 

the 2nd party has examined himself as well the Notary Public of Hatsingimari 

Court, as D.W. 1 and 2, who were also duly cross examined by the other side. 

After perusal of the pleadings of the parties, evidence on record and also after 

hearing both sides, the following points are framed for determination: 

 

i) Whether the 1st party is wife of the 2nd party? 
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ii) Whether the 2nd party neglected or refused to maintain the 1st 

party having sufficient means or income? 

iii) Whether the 2nd party is the father of the child of the 1st party and 

if so, whether he entitles to any amount of maintenance? 

iv) Whether the 1st party entitles to any amount of maintenance and 

if so, what amount? 

 

DISCUSSION, DECISION & REASONS THEREOF: 

POINT NO. I 

4. The marriage between the parties is admitted by the parties. But the 1st party 

alleges that she was driven out of the matrimonial house after beating her due to 

non-payment of dowry. The 1st party adduced evidence of a villager who took 

her from the road while after she was thrown out of the matrimonial house. The 

1st party has showed this reason for separate living of the parties. However, the 

defence denied the version of the P.Ws.According to 2nd party, due to 

matrimonial dispute between them, an agreement had been executed between 

them for dissolution of marriage. At that time, the 1st party also sworn an 

affidavit declaring that she had divorced the 2nd party. She also issued a money 

receipt after receiving Rs. 1.15 Lakhs from 2nd party as deferred dower and 

maintenance. All the three documents were exhibited by the 2nd party during his 

evidence and also proved by the D.W. 2, being a Notary Public. According to the 

D.W. 2, the affidavit and the agreement were executed by the 1st party in front 

of him and the details of the agreement and affidavit are entered in his register. 

The concerned pages of the register were also exhibited. The D.W. 2 also 

exhibited the copy of agreement or affidavit, which he retained with him after 

execution of respective documents. The 1st party side denied execution of any of 

such documents during cross examination of the D.Ws. The 1stparty side 

challenged the identity of the 1st party stating that there is no photograph of 

executants in those documents. However, the D.W. 2 stated that he knew the 

parties prior to the day of execution. The parties are Mohammadan and their 

personal law shall come into play during marriage and divorce. In view of the 

defence evidences, I am of the opinion that the 2nd party has successfully 

disproved the fact that the 1st party is the wife of the 2nd party. In other words, 
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the documents executed by the 2nd party has been proved resulting which the 

dissolution of marriage of the parties has also been proved by the 2nd party. But, 

the payment of money by 2nd party of receipt of money could not be proved by 

the 2nd party. The money receipt exhibited by him remained not proved. So, it is 

held that the 1st party is no more the wife of the 2nd party. The point of 

determination is thus decided in negative and goes in favour of the 2nd party. 

 

POINT NO. 2 

 

5. The 1st party during her evidence stated that on 13.10.15, the 2nd party and 

his family members beat her. At that time, she was pregnant by 4 months. While 

escaping their blows, she fell on the ground and became unconscious. Later she 

gained conscious at Panbari hospital. The P.W. 2 stated that he and other 

villagers found her on road in unconscious condition at road that day. The 2nd 

party however denied the statements of the P.Ws. According to the 2nd party the 

1st party always used to quarrel with the 2nd party and voluntarily left the 

matrimonial house. Later in the month of December, the mediators decided for 

dissolution of their marriage. And finally the dissolution took place. The defence 

side could not demolish the credit of the witnesses on the point that she was 

driven out of the matrimonial house by the 2nd party and his family members on 

13.10.15. The proof of divorce subsequently does not disprove the fact of driving 

the 1st party out of house by the 2nd party. 

 

6. Neglect or refusal to maintain the wife may be expressed or implied; it may be 

inferred from conduct of the parties, their behaviour and other attending 

circumstances.The first party contended that the 2nd party tortured her on 

demand of dowry and finally drove her out of the house. The 2nd party through 

his pleadings denied the allegations of 1st party and stated that 1st party 

voluntarily left the matrimonial house raising quarrel with him. The 1st party 

allegedly faced all torture at matrimonial house which took place inside the 

matrimonial house. The witness of the 1st party found her unconscious on road. 

So, I am of the view that she offered her best evidences in the case to prove the 

above facts averred by her. The 2nd party on the other hand, adduced evidence 
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of himself only on this point. The 2nd party in his evidence stated that the 1st 

party left his house voluntarily after raising quarrel with him.  

 

7.The Hon’ble Supreme Court in Rajathi Versus C. Ganeshan in AIR 1999 SC 

2374 observed that Trial Court is to take prima facie view of the matter and it is 

not necessary for the Court to go into the matrimonial disputes between the 

parties in detail. As such the standard of proof in such cases is not as high as in 

other criminal cases. The Hon’ble Apex Court has time and again observed that 

those legislations which are framed for the benefit of a particular class of society 

should be interpreted in a liberal sense so as to provide benefit to that particular 

class. The Sec 125 Cr.P.C. is a beneficial legislation and on the face of contrary 

versions of parties, I am of the opinion that the benefit of doubt should always 

go in favour of 1st party. So, it is held that the 1stparty has been able to prove 

that she was tortured at her matrimonial house of the above mentioned date and 

that she has been driven out of the matrimonial house.  

 

8. Now, the 1stparty has not submitted any documentary evidence in support of 

her oral statement about the 2nd party’s earning. The 1st party stated in her 

pleading and evidence that he is a businessman and earns Rs. 30,000/- to Rs. 

40,000/- per month including his income from other sources. The 2nd party 

admitted that he is a labourer, but according to him, he earns Rs. 150/- to Rs. 

200/- per working day. The Word ‘means’ under Sec 125 Cr.P.C. does not only 

signify means such as real property or definite employment. If a man is healthy 

and able bodied, he must be held to have the means to support his wife and 

children. He cannot be relieved of his obligation to maintain his wife and children 

on the ground that he does not possess sufficient means. In other words, the 

words sufficient means includes capacity to earn money even by doing manual 

work. Hence, it is held that 2nd party has sufficient income, for the purpose of 

Sec 125 Cr.P.C. 

 

9. In view of above discussion, it is held that the 2nd party having sufficient 

means, has neglected the 1st party who was his wife at the relevant point of 

time. Hence, this point of determination goes in favour of the 1st party. 
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POINT NO. 3 

10. The 1st party is his petition had pleaded that she was pregnant by 4 months 

on 13.10.15. In her evidence she added that she gave birth to a boy child at the 

house of her father subsequent to filing of the case. But, the 1st party has not 

amended this improved fact in her original petition, by amending her petition. 

Mere proving a fact of pregnancy is not sufficient. All pregnancies may not result 

birth of child. So, in absence of any specific pleading regarding birth of the child, 

any evidence on this point is not tenable. On the other hand, the 2nd party denied 

the fact that the 1st party was pregnant while leaving his house or on the date of 

divorce. Moreover, the documents of divorce does not have any mention of 

pregnancy of the 1st party. So, it is held that the 1st party has failed to prove that 

the 2nd party is the father of her child. 

 

POINT NO. 4 

11. From the discussion in the foregoing paragraphs, it is clear that the 1st party 

was neglected by the 2nd party, having sufficient means or income on 13.10.15. 

However, it has been proved by the 2nd party that their marriage had been 

dissolved as per their personnel law on 07.12.19. Now, the question is whether 

the 1st party being a divorced wife of the 2nd party, is entitled to any maintenance 

from the 2nd party. This law point has been nicely answered by the Hon’ble Apex 

Court in ShamimBanoVs. Ashraf Khan, (2014) 12 SCC 636. It was held that the a 

Muslim divorced wife can also claim maintenance u/s 125 CrPC till her re-

marriage and the maintenance allowance is not limited to iddat period only.  

 

12. The 1st party in this case stated that she is living in extreme hardship at her 

father’s place as she is not able to earn. It is undisputed that the 1st party is not 

yet married. So, in the light of the decision of Hon’ble Apex Court as a guiding 

principle, I am of the opinion that the 1st party of this case is entitled to get 

maintenance from the 2nd party. 

 

13. In view of the financial status of both the parties and the price of the 

essential commodities, the 2nd party is directed to pay Rs. 1,500/- to the 

1st party, as monthly maintenance allowance, from the date of order. 
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A copy of this final order is furnished to the 1st party free of cost. 

Judgment is pronounced in open Court and given under my hand and seal 

of this Court on this the 25thday of June, 2019. 

 

        TARUN DEY 

       S.D.J.M.(M), Hatsingimari 
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APPENDIX: 

 

1st Party Witnesses: 

P.W. 1- Afruja Begum 

P.W. 2 Hai Mondal 

1st Party Exhibits: 

Nil 

 

2nd Party Witnesses: 

D.W. 1 Karimul Islam 

D.W. 2 Adv. A.S.M. Jahangir 

 

2nd Party Exhibits: 

Ext. A Money receipt 

Ext. B summons 

Ext. C Notarial Register page no. 290 

Ext. D Copy of Affidavit 

Ext. E Copy of agreement 

 

 

(TARUN DEY) 

      S.D.J.M(M),Hatsingimari 

        


